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THE PRESENTERSTHE PRESENTERS
JEFF BUSCH PinnellttBusch, Inc.
Sr. Consultant & Principal - with 25 years experience he specializes in project & construction 
management, partnering facilitation, dispute management programs, mediation and management training. 

DARIEN S. LOISELLE Schwabe, Williamson & Wyatt
Lawyer - experience includes commercial, insurance, and construction issues, including construction lien 
and defect litigation, insurance coverage and surety litigation, and BOLI and prevailing wage compliance. 

DICK PORTERFIELD Maxson Young Assoc. Inc.
Executive General Adjuster / Vice President - began his adjusting career in 1959. He specializes in 
the handling of complex commercial losses, including construction defect and builder's risk.

BRUCE McDONALD Maxson Young Assoc. Inc.
General Adjuster/Branch Manager - began his adjusting career in 1977.  He currently serves as 
Treasurer for the Oregon Chapter of CPCU and is an instructor for the Insurance Educational Association.

BRUCE FONG Kaiser Permanente
Senior Project Manager of Design & Construction, NW Region - over 20 years experience in 
strategic planning, campus planning, life cycle cost analysis, building standards development
and project management. 



AGENDAAGENDA
The “Blame Game” has now taken root in the construction and 
capital projects industry.  Many experts believe that what we have 
seen is the onset of what will become an avalanche of trouble for 
facilities owners and their construction service providers.

8:45 Introduction:  Case Study Examples
- Jeff Busch, PinnellttBusch, Inc.

9:15 How Contracts Determine Responsibility
- Darien Loiselle, Schwabe, Williamson & Wyatt

9:45 Break

10:00 Trends In Insurance Coverage & Claims
- Dick Porterfield & Bruce McDonald, Maxson Young Assoc.

10:45 How Owners Can Reduce or Eliminate Construction Defects
- Bruce Fong, Kaiser Permanente

11:15 The Ten Keys You Need to Know - to Know About 
Construction Defect’s Potential Impacts
- All Speaker Panel moderated by Jeff Busch

12:00 Close
& Lunch

12:00 Close
& Lunch



CASE STUDY EXAMPLESCASE STUDY EXAMPLES

PI N N E L Ltt B U S C H, I N C.

Jeff Busch

www.pinnellbusch.com









PI N N E L Ltt B U S C H, INC.

But does Sick Building Syndrome really exist?

… the public is answering “yes’ to the question, a 
trend that’s heralding a wave of lawsuits targeting 
the building industry.
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“This type of joint assembly, . . . was a typical design 
practice when the bridge was built 30 years ago.”
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. . . officials say that the structure meets design 
codes, but an unpredicted live loading type caught 
them unaware.

The British Standards Institution is expected to 
decide . . . if code changes are needed.
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The tugboat is approaching the bridge with barges loaded with coal.

The river is at flood stage and actually over the guard rail at points.

He released the barges.  The bridge didn’t open and the boat can’t stop. Uh Oh!  The current has swung the boat around sideways. The boss is going to REAL mad!Uh . . . Boss?  Do we have flood insurance on this boat?Uh . . . Boss.  You ain’t gonna believe what we just did!She’s low, but the flag is still flying.Water is pouring out of the open doors.Look there’s our barge!Smoke is coming from the exhausts.  The tug is running!
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The 45,600-seat ballpark was rushed through 27 months 
of construction and opened on time in July 1999,

$100 million in cost overruns at two-year-old Safeco 
Field and will pursue legal claims against the 
construction team.

The Public Facilities District, the stadium owner, 
says redesigns and plan errors and omissions 
caused more than $81 million in unanticipated costs.
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On the day of the bid, the software allegedly 
malfunctioned 19 times, displaying the message:  
“Abort:  Cannot find alternate.”

“if you are an architect putting information on a 
project Website, are you establishing a duty of care 
to people with whom you have no contractual 
relationship?”

. . . disclaimers coming with electronic documents 
[from design firms] that say that there is no 
guarantee that this is what was sent,”
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But contractors who have handled projects using 
synthetic stucco are finding their liability insurance 
is being cancelled,

“Almost any contract we see carries an exclusion 
for synthetic stucco,”
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The court agreed, holding that the architects’ law and the engineers’ 
law should be read in tandem,

. . . there is indeed an overlapping of the professions, and neither one 
establishes a clear, mutually exclusive, delineation between the two.”
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The owner impliedly warrants to the contractor 
the accuracy and suitability of the documents.

An experienced contractor cannot, however, 
consciously overlook patent defects or rely 
on this implied warranty when it knows or 
should know that such documents could not 
produce the desired end result.
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Modern Western society has not eliminated building 
failure . . . the bigger projects made possible by 
computer design also result in more expensive fixes.

Computer tools will not eliminate the chance of 
design of construction defects, but they may alter the 
distribution of such risks.

• Our society uses computers for critical tasks, 
despite defects that would be intolerable for other 
purchases.

• Computer tools may have latent bugs that can 
produce anomalies.
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MOLD GROWTH IN THE HOME 
AND IN THE COURTROOM

Those defending mold-related claims have a heavy 
burden in convincing a juror that the presence of 
mold does not justify the complete removal and 
replacement of the entire exterior siding and 
expensive interior repairs.
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It’s not uncommon for a constructor to agree to an 
unreasonable schedule to secure a contract.  In many 
instances, “nobody [on the team] thinks the schedule 
can be made,”

“But does anybody say it?  No.  Because you want 
the job.”  So the blame game for botching buildings 
continues:  It’s the owner’s fault.  It’s the user’s fault.  
It’s the contractor’s fault.  It’s the economy's fault.  
It’s society’s fault.  It’s even the designer’s fault for 
producing incomplete and inaccurate drawings.
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“Twenty-five years ago, we had more rectangles; we 
had consistency,”

. . . more complex and sophisticated buildings —
packed with computerized building management 
systems, computers and telecommunications 
equipment, back-up power and heftier HVAC . . .
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The General Services Administration’s three-year-old 
Construction Excellence Program is a direct descendant 
of its widely applauded Design Excellence Program, 
which involves selecting outstanding A-Es to design . . .

“That’s a very huge problem in the industry because 
there is time to do only 90% of the work instead of 100%.
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MISSING REBAR - year old garage in Queens collapsed.
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FLAW DETECTORS

Using the same sound reflection principles, ultrasonic 
flaw detectors look for echoes that result from cracks, 
voids or other discontinuities in a test piece.  
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To trial lawyers these days, the words are virtually 
interchangeable.  “Mold is Gold!”

The same factors that led to the staggering numbers 
of construction defect suits for property damage are 
at work in the bodily injury mold claims.
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• Frequency and severity of losses experienced by bonding 
companies in recent months (can you say “Enron?”)

• Some long-time surety reinsurers have simply left the 
business.

• Corporate decisions have led some insurance companies 
not to participate in bonding in the future.

. . . a great many contractors will encounter some overall 
surety tightening . . .
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Darien S. Loiselle

www.schwabe.com
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Dick Porterfield
Bruce McDonald

www.maxsonyoung.com
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Panel Discussion



THE TEN KEYSTHE TEN KEYS
B Hire quality and experience  - prime contractors and subcontractors, 

vendors, insurance, and legal.
B Think ahead and identify exposures and plan how to handle them.
B Policy holder needs to fully understand insurance coverage, and 

contract to identify insurance needs and additional named insured. 
B Clear and accurate, high quality specifications, by spending a bit more 

time up front.
B Be extremely cautious with new building systems.
B Document the execution of the project - including early identified 

defects/fixes and errors/omissions.
B Follow contract protocol.
B Keep open lines of communication between all parties to avoid and 

solve problems.
B Consider not only the facility initial construction costs but also its life 

cycle costs when making decisions.
B Stay educated - be aware of new trends.




